INTRODUCTION
The application of copyright law to music has long been fraught with complexities and continuing problems. Problems in the application of copyright to blues music have come to pass, in part, as a result of the peculiar ways in which copyright has been applied to nonvisual technologies of musical creation and reproduction. In the nineteenth century, music creation and reproduction reflected a live performance tradition, within a commercial context in which sheet music was the dominant form of fixed musical reproduction. Although copyright has been an inexact fit for music generally, 1 in a world in which sheet music was the primary form of fixed musical reproduction, this bad fit was discernible but far less devastating in impact. In the twentieth century, however, new forms of musical reproduction became broadly distributed commercially, including the player piano and recording technology in the earlier part of the century. These technologies and subsequent technological innovations have contributed to problems in the application of copyright to music.
Uncertainty about applications of copyright in contexts of new music technologies has contributed to complexity in the operation of music copyright and a general lack of clarity in the music copyright space. 2 This lack of clarity underscores the continuing debate over allocations of rights and distribution of benefits in the music copyright arena. Events surrounding blues exemplar Robert Johnson and blues music more generally represent an important early example of these continuing tensions. Blues first achieved prominence in the early twentieth century and was spread through sheet music, a visual form of musical reproduction, and live performance.
3 Blues later flourished commercially 1 as a genre distributed primarily in nonvisual form, which has significant business and legal implications. Rather than being based in the sheet music culture that had been predominant, early blues music soon came to be reproduced via sound recording technology, with the first blues recording appearing in 1914. 4 The transition from sheet music to recorded music had significant business and cultural implications; it meant that live performance could be encoded, reproduced, and transmitted in nonvisual form. As a result, early blues recordings reflect an important transition point in the history of commercial dissemination of music and the application of copyright to nonvisual forms of music reproduction. Therefore, copyright treatment of early blues artists and the topography of incentive and reward for such artists have direct bearing on continuing debates in the music copyright arena today.
The impact of copyright on the lives of blues musicians and living blues traditions is of critical importance for copyright. Treatment of particular blues artists can illustrate the operation of copyright in blues contexts. The short life of early blues exemplar Robert Johnson demonstrates important considerations in the application of copyright to music. On the one hand, Johnson and his posthumous copyright rewards exemplify what many see as the proper operation of copyright. At the same time, outcomes for Johnson and other artists may belie assumptions made about incentive and reward in copyright. Robert Johnson's copyright successes may actually be more consistent with an incentive story that reflects copyright as a lottery, which has significant implications for our assumptions about investments in expressive works and the distribution of copyright rewards.
This Article discusses challenges that have arisen in the application of copyright to nonvisual forms of musical reproduction, with a particular emphasis on the contexts of musical creation, reproduction, and dissemination of early blues recordings. It further discusses how unresolved conflicts evident in copyright today became increasingly apparent in blues contexts and delineates some implications of such conflicts for assumptions typically made in copyright theory about creation, incentive, and reward. Part I of this article discusses creation and context in blues music, as well as rock and roll traditions that later emerged from the blues. Part II focuses on the business contexts of blues, particularly in its earcomposed by an Italian American named Antonio Maggio, and that when blues became a musical term in the early teens, recording was still at its infancy and printed music remained the main way of distributing new compositions). 4 Id. at 17-18 (noting the first recording of a blues composition in 1914 by the Victor Military Band, which cut a version of W.C. Handy's "Memphis Blues" and the first sung blues on record in 1915 by Morton Harvey).
liest iterations, and draws attention to the ways in which pervasive segregation in the music industry diminished the creative role and compensation of a broad range of artists, including African American blues musicians. Part III discusses how pervasive borrowing has shaped blues in different contexts and the implications of borrowing for copyright, particularly with respect to incentive and reward. The final section of this paper highlights the significant implications of continuing tensions in music copyright that reflect competing assumptions in copyright theory about creation, risk, incentive, and reward. Johnson, 6 which paid homage to Robert Johnson, one of Clapton's greatest musical influences. Clapton's reverence for Johnson is also evident in live performances in which Clapton not infrequently plays songs with which Johnson is particularly associated. 7 Clapton is not alone in his reverence of Robert Johnson. The ascension of Robert Johnson to the status of preeminent representative of early recorded blues traditions reflects broader trends in the creation and reception of blues music in the twentieth century. The prominence and influence of blues in later musical eras came to pass, in large part, as a result of widespread copying of blues. Blues came to form a key common underpinning of significant portions of twentieth century musical forms, thus providing an example of how copying can be a crucial aspect in the creation of vibrant and influential living musical forms. Although widely copied, blues artists of Johnson's era were, in many cases, compensated to a far less degree than they were copied.
Outcomes for Robert Johnson's estate, however, were different from others of his era. Johnson's success decades after his death at an early age is a startling contrast to the circumstances of his short life and the contexts within which he lived and performed. 8 In many respects, Robert Johnson did not distinguish himself musically from his peers during his lifetime. 9 The legend of Robert Johnson, however, far surpasses that of his musical contemporaries in that Robert Johnson is now the most well-known bluesman of his era. 10 Further, Johnson "is the only prewar blues artist whose records are still widely owned and heard today." 11 From his humble beginnings and obscure death, 12 Robert Johnson has emerged to become one of the biggest influences on rock and roll music, particularly through musicians in Great Britain, many of whom like Eric Clapton, count Robert Johnson as one of their greatest influences. Robert Johnson was one of the first sixteen inductees into the Rock and Roll Hall of Fame. 13 Robert Johnson is far more famous in death than he could ever have envisaged during his lifetime. The life of Robert Johnson is thus an important one for the history of music, particularly in relation to the development of blues music traditions and the rock and roll traditions that emerged from blues.
A. Contexts and Origins of Blues: Legends, Romance, and Authenticity
The origins of blues remain steeped in mystery and shrouded in legend.
14 Blues has roots in African music and African American folk and work songs, 15 as well as in European musical traditions. Many commentators trace the first recognizable blues to the late nineteenth century to early twentieth century. 16 By most accounts, by the early twentieth century, blues had emerged from African American communities in the American South. 17 Within a short period of time after its emergence, blues had become a popular music form distributed largely through sound recordings made by African American musicians for African American audiences. 18 Although blues sound recordings were based on a conson's musical abilities, including a "powerful voice and uncanny facility on guitar," Johnson's debut did not "set the blues world on fire"). Id. at 117, 121. 10 Id. at 105 ("To many modern listeners he is all of early blues . . . . "). 11 Id. at xv. 12 Id. at xiv-xv (noting that Johnson "died virtually unknown in a rural backwater, without making any appreciable dent on the blues world of his day."). RHYTHM & BLUES, 1950 -1999 , 4-9 (2006 . 18 WALD, supra note 3, at xiii-xv (discussing blues as popular music).
tinuing live blues performance tradition, the types of recordings that were distributed by companies that distributed so-called "race" records, of which blues formed an important segment, were significantly influenced by cultural assumptions about, and hierarchies of, race and music. Uses of copyright by music industry representatives in their business dealings with early blues musicians reflected these hierarchical assumptions. The contexts of performance and reception of blues music have, however, not remained static. The blues genre has been reinvented in different times and contexts by a diverse range of performers for varied audiences. In the case of early recorded blues, later treatment of such music was also significantly influenced by blues collectors, who played an important role in shaping and preserving the legacy of recorded blues.
19
Blues is a distinctively American musical form and one of the most important of such forms. 20 Blues music is an important element in a broad range of other musical forms, including jazz, country music, rhythm and blues, and rock and roll. 21 Blues consists of a "definable body of musical elements or traits inherited from both African and European traditions, that forms the foundational language of much twentieth-century American musical style." 22 The musical characteristics of blues are typically identified as including a 4/4 syncopated or offbeat phrasing rhythmic structure, a unique musical mode that may incorporate flatted thirds and sevenths, and lyrics in a three line stanza in which the second line repeats the first (AAB).
23
Blues music, however, represents far more than the specific musical characteristics that might distinguish it. Blues music has 19 Id. at 236-42. 20 RIPANI, supra note 17, at 3-5 (discussing the new blue music that originates in African American folk music in the mid-nineteenth century that was a blend of various combinations of inherited elements and that was "wholly new and totally American"). 21 23 Id. at 16-61 (describing characteristics of blues music); SOUTHERN, supra note 21, at 334-36 (noting three line stanzas, personal lyrics, duple rhythm with marked syncopated patterns, an entire song in twelve bars, and an altered scale with the third, fifth, seventh, and occasionally the sixth degrees being treated ambiguously and sometimes being lowered); JEFF TODD TITON, EARLY DOWNHOME BLUES: A MUSICAL AND CULTURAL ANALYSIS 137-74 (2d ed. 1994) (describing the musical characteristics of traditional country blues). also been characterized as representing a view of experience. 24 Further, the blues musical system, including its lyrical, harmonic, and melodic conventions, has been characterized as serving "as a trope in much of twentieth-century black music history in America."
25 Some commentators, however, have asserted that commentary emphasizing the blues as a key symbol of African American vernacular culture may fail to acknowledge the essentialist focus on authenticity contained within such discussions. 26 Pervasive discourses about authenticity permeate discussions of blues more generally.
Despite its widespread popularity over an extended period of time, blues has been a flexible category subject to many romanticized conceptions. Furthermore, what constitutes blues has meant different things to different people at different times. Although the origins of blues remain obscure, 27 what many refer to as blues had emerged by the turn of the century as a form of African American vernacular music. 28 Although blues music was produced throughout the American South, 29 the Mississippi Delta has produced a disproportionate share of great blues musicians and "was home to a unique strain of blues music, which has become extremely influential on the modern-day scene." 30 The world from which blues derived was far from romantic.
31
In the Mississippi Delta region, for example, blues took root amidst the abject poverty of players whose parents had in many instances been slaves or the children of slaves. Social conditions in Mississippi during that 24 26 RAMSEY, supra note 25, at 45 (noting that some scholars "have recently questioned the status of the blues as a key symbol of black vernacular authenticity on grounds that stem from larger critiques of 'authenticity' and 'essentialism.'"). 27 SOUTHERN, supra note 21, at 332 (noting that "less [is] known about the origin of the blues than . . . the beginning of ragtime"). 28 Id. at 332-33, 338 (noting that W.C. Handy, the first man to popularize the blues, published his first blues composition, "The Memphis Blues," in 1912 and first thought about using it in a composition after hearing a singer in a Mississippi train station and also noting that Gertrude "Ma" Rainey, the earliest professional blues singer, remembered first hearing the blues in 1902); WALD, supra note 3, at xiii (noting that blues was "primarily black popular music" for the first fifty years of its existence). 29 See WALD, supra note 3, at 83. 30 35 Although blues derives from forms of African American music, clear lines do not always exist between folk culture and popular culture.
36
As was the case with later musicians who copied and borrowed from blues, the folklorists and record industry scouts who mined blues music from the Mississippi Delta were focused on finding "authentic" forms of musical production. 37 The activities of folklorists and record industry scouts gave aspiring and professional African American musicians during that time period significant incentives to produce the type of music that would more likely offer them the opportunity to be recorded. 38 This focus on authenticity reflects a historic emphasis in the folklore discipline. 39 32 Id. at 84. 33 See King, supra note 30, at 459 (describing Mississippi as the "lynching capital of the U.S."); see also Frantz Fanon, Racism and Culture, Speech Before the First Congress of Negro Writers and Artists in Paris (Sept. 1956), in TOWARD THE AFRICAN REVOLUTION 29, 37 (Haakon Chevalier trans., 1967) ("Thus the blues-'the black slave lament'-was offered up for the admiration of the oppressors. This modicum of stylized oppression is the exploiter's and the racist's rightful due. Without oppression and without racism you have no blues. The end of racism would sound the knell of great Negro music."). 34 See King, supra note 30, at 460 ("The Mississippi Delta is still segregated and many of its citizens, especially African-Americans, still live in abject poverty. For example, in 1999, nearly 75 percent of the black households in the small Delta town of Shelby did not possess a car.") (citation omitted). 35 The British musicians who were influenced by blues traditions in the 1950s and 1960s, however, also tended to view blues through a particular lens that reinforced existing emphases on authenticity. 40 This focus on authenticity was also evident in the activities of the earliest critics and collectors of blues music, 41 who played an important role in constructing the blues canon. 42 This focus on authenticity by varied actors in the blues arena at different points in time has meant that the corpus of early blues recordings represents a biased sample. 43 The magnitude of this bias can only be estimated. 44 The other types of music that early blues recording artists could and did perform have consequently been largely lost. 45 This focus on authenticity in blues had two important consequences. First, it led many to consider blues a primitive form of folk music, rather than as a form of music that, like ballet, was derived from folk forms but that also came to be performed by pro- 198 (1997) 43 See WALD, supra note 3, at 57 (" [O] verall the recordings left to us by the folklorists and the commercial companies both tend to give a skewed view of the racial divide in the music of early rural performers, and reinforce the impression that such players were limited to a distinct 'country' repertoire."); Scott DeVeaux, Bebop and the Recording Industry: The 1942 AFM Recording Ban Reconsidered, 41 J. AM. MUSICOLOGICAL SOC 'Y 126, 127 (1988) (noting the role of the recording industry in the selection process of the existing repertory of bebop recordings in the 1940s); Dougan, supra note 42, at 41 (noting the role of recording in the transition of blues music to mass art and the relationship of mostly African American consumers of blues recordings in the 1920s and 1930s and white, male record collectors of the post-World War II era who became self-appointed keepers of the canon); Filene, supra note 39, at 619 (discussing an episode in which the Lomaxes, who operated closely with prison officials, attempted to get a recording from a prisoner who was brought to the room at gunpoint and noting that the "Lomaxes did not reflect on whether going to such lengths to ferret out songs created a skewed portrait of America's folk music"); H. Bruce Franklin, Songs of an Imprisoned People, 6 MELUS 6, 15 (1979) (noting that John Lomax collected ten versions of the work song "Go Down Old Hannah" from Texas convicts). 44 See WALD, supra note 3, at 47 (noting that record scouts discouraged black musicians from playing "hillbilly" music, which is why "all but a tiny sample of rural fiddle music" recorded during the 1920s come from white players); Dougan, supra note 42, at 43 (noting that talent scouts and label executives discouraged artists from recording popular non-blues songs that would have required that they pay mechanical royalties). 45 WALD, supra note 3, at 57. fessional musicians. 46 Although the folk tradition existed alongside professional blues musicians, some of the rural blues musicians who were recorded in the 1920s were professional musicians. 47 Second, the tendency to see blues music as a primitive form of collective folk production reflected widespread stereotypes about African Americans and was part of a conceptual framework of later borrowers that facilitated the free borrowing of such music, often without attribution, let alone compensation. 48 Later borrowers were, however, not the only ones to profit from early blues artists. Both folklorists and record industry participants in some instances claimed copyrights in the music that they "discovered." Robert Johnson was murdered at age twenty-seven. He died impoverished in obscurity under mysterious circumstances in 1938 at a country crossroads near Greenwood, Mississippi. The circumstances of Johnson's death remained unknown, uncertain and a subject of much speculation for decades after his death.
50 Robert Johnson's death remains a subject of discussion among blues fans, even more than half a century after his death.
51
Although speculation about Johnson's cause of death still exists, the best evidence suggests that Johnson, who had a reputation as a ladies' man who enjoyed his liquor, appears to have been given a whiskey drink poisoned by the husband of one of his lov- 46 Id. at 43; PETER GURALNICK, SEARCHING FOR ROBERT JOHNSON 48 (1989) (noting that Robert Johnson was a professional musician). 47 WALD, supra note 3, at 43 (noting that the purveyors of blues recorded in the 1920s were people who played music for a living, some of whom had other jobs as well). 48 [t] he accounts agreed substantially as to the motive, the circumstances, and in naming the person responsible for the murder. It had been a casual killing that no one took very seriously. In their eyes Robert Johnson was a visiting guitar player who got murdered." 54 Johnson's death came at a pivotal time in his career -less than two years after he made his first recordings, which consist of two discs of twenty-nine recordings made in two separate recording sessions in 1936 and 1937. 55 Around the time of his murder, a leading jazz impresario, John Hammond, was trying to locate Johnson to invite him to appear in a groundbreaking concert entitled "From Spirituals to Swing" to take place in New York City's Carnegie Hall. 58 This was not always the case, and Johnson was not among the most popular blues musicians of his time, 59 at least based on record sales of his recordings at the time of their initial release. 60 Nevertheless, 52 WALD, supra note 3, at 122-24. 53 Id. at 124. 54 GURALNICK, supra note 46, at 50. 55 See ABKCO Music, Inc. v. LaVere, 217 F.3d 684, 686 (9th Cir. 2000) (noting that Johnson recorded twenty-nine songs in two recording sessions in November 1936 and June 1937 before he was murdered in 1938); see also WALD, supra note 3, at 126-89 (listing and assessing all of the recordings made by Johnson in his two recording sessions). 56 WALD, supra note 3, at 186-87. 57 Id. at 105. 58 Charles Ford, Robert Johnson's Rhythms, 17 POPULAR MUSIC 71, 71 (1998) (noting that Robert Johnson provides one of the few pre-war influences on rock and attributing his influence to his pitch and timbre and irregular, syncopated rhythms). 59 WALD, supra note 3, at xv (noting that Johnson's music excited little interest among black blues fans of his time); Ford, supra note 58, at 78 (stating that "Terraplane Blues" was the only Johnson recording to achieve substantial sales). 60 WALD, supra note 3, at xv (noting the lack of popularity of Johnson's music in the re-Robert Johnson's music is described as having emotional intensity and visceral appeal, as well as important aesthetic and musical qualities.
61
Later commentators have typically placed Johnson on a pedestal far above those who played during his era, 62 elevating his status by using language typically associated with Romantic author discourse that emphasizes the unique genius of Johnson's compositions. Romantic author discourse has generally played an important role in defining who constitutes an "author" for copyright purposes in part by emphasizing the unique and genius-like contributions of individual creators. Romantic author assumptions are a primary mechanism by which borrowing and collaboration in creation are minimized or even denied. 63 This vision of authorship has significant implications for the application of copyright to blues music. The collaborative nature of blues musical composition does not lend itself well to Romantic author characterizations. In blues practice, the combination of individual performers crafting material from a collaborative tradition has involved widespread copying, which is contrary to dominant assumptions about copying and creation in copyright. Later romanticization of his musical creations aside, Robert Johnson falls firmly within a blues tradition characterized at least in part by copying, including through repetition and reuse of existing music and lyrics as a core aesthetic. 64 The divergence between Robert Johnson's actual musical practice and later characterizations of both the nature and musical practices underlying his "musical genius" is thus significant. 65 The conceptual positioning of Robert Johnson and his talents are important for understanding how he became so prominent as compared with his peers. Robert Johnson is separated from the cordings released before his death). 61 MUSIC 137, 138 (1997) . 62 WALD, supra note 3, at xv (" [Johnson' s] music excited so little interest among the black blues fans of his time, and yet is now widely hailed as the greatest and most important blues ever recorded."). As a lyric poet, though, he occupies a unique position where he can very much stand on his own. His music remains equally unique. Not that it cannot be placed within a definable tradition. 66 The above characterization of Johnson presents an interesting contrast to an experience discussed by Elijah Wald, who taught a series of classes on blues history. He played blues music sequentially in chronological order, ending with Robert Johnson. Wald reports being caught off guard by the reaction of his students:
Finally we came to Robert Johnson, the most famous Mississippian of all. My students had all heard of him, knew he was supposed to be the pinnacle of the Delta style, but most had never actually listened to his music. Now, as he sang and played, they looked at me blankly. What was so special about this? Compared to some of the earlier players, Johnson seemed rather sedate. Why would he be hailed as a musical revolutionary, towering above his elders and contemporaries?
I did my best to come up with answers, but I was caught off guard, and over the next months this experience forced me to rethink much of what I knew-or thought I knew-about blues. My student's reaction, far from being stupid or ill-informed, was closer to the reaction of most 1930s blues fans than mine was. 67 Later characterizations of Johnson and his contributions were facilitated by the mystery of Robert Johnson, 68 including his fairly obscure life, mysterious death, and the lack of any visual representations or photos of him until some thirty-five years after his death. 69 Johnson's mystery was also enhanced by his alleged connections to Satanism. As the story is sometimes told, Johnson is said to have received his guitar-playing skills as the result of a deal with the Devil.
70
Elijah Wald, who attended the dedication of Johnson's grave marker in Mississippi in 1991, describes the scene, noting that the members of Mount Zion Missionary Baptist Church where Johnson is said to have been buried "had been a bit dubious, especially after learning that Robert Johnson was famous not only for his music but for being involved with satanic forces . . . ."
71
Given that an estimated 517 reported lynchings occurred in the Mississippi Delta (described as the "lynching capital of the U.S.") between 1892 and 1927, 72 the mysterious death of a black male in the Mississippi Delta during this time period was likely neither unique nor unusual. The Mississippi Delta, which makes up one-sixth of the state's area, 73 accounted for more than one-third of the lynchings reported in Mississippi between 1900 and 1930, 74 and "was legendary for towns with signposts warning black people not to be caught within their borders after sundown."
75 Notably, the death of Johnson was to some extent extracted from its violent context and imbued with a mystery that only further contributed to Johnson's mystique. As a result, Johnson's death became a factor that distinguished him from other blues musicians and "has spawned more questions and controversies than any other event in 68 SAMUEL CHARTERS, ROBERT JOHNSON 4 (1973) ("Until his sister was found recently in Washington, D.C. Robert Johnson's life was one of the elusive mysteries of the blues."). 69 BLUES 196, 196, 203 (1998) (noting "the presentday myth that Robert Johnson sold his soul to the devil at a cross road in exchange for phenomenal guitar skills has no single source" and that record companies in the 1920s used the devil theme to "depict the dangers associated with playing the blues"). 71 American drifter named Robert Johnson rose from obscurity to become an all-American musical icon, the best-known although least understood exemplar of the Mississippi Delta blues tradition."). 78 Bach to Hip Hop, supra note 1, at 565-69. 79 Ford, supra note 58, at 86 (discussing the author's introduction to blues as a member of the British substantial minority who had an interest in blues as a declining form of "negro music" and noting that rural blues were at that time "mistakenly . . . valued for their precommercial authenticity, an attitude which quickly degenerated into an atavistic idealisation of 'primitive spontaneity'"). 80 WALD, supra note 3, at xvi-xvii (noting the different reactions and responses to white and black audiences for blues). 81 See Bach to Hip Hop, supra note 1, at 586-88 (discussing how notions of authenticity have contributed to the creation of the classical music canon since the nineteenth century). 82 Determinations of originality are increasingly of concern today given the longer duration of copyright protection, which makes assessments of originality more difficult, particularly with respect to music of earlier generations. 86 Further, determining what is original is increasingly difficult in a world in which technology facilitates widespread preservation and ease of access to music of earlier eras.
Segmentation of the recording industry by race has further complicated assessments about originality in that music that may seem original in one context may actually be quite commonplace in another. Furthermore, industry practices may also shape determinations of what is considered original. In the early blues arena, concepts of originality derived from copyright law also influenced the types of blues music that were recorded because record company scouts required that any recorded songs be original so as to avoid copyright mechanical licensing fees.
D. Blues and British Rock: Cultural Icons, the Diffusion of Blues, and
Reinvention of Blues Tradition The diffusion of blues music outside of its contexts of origin raises important issues about how copyright operates in particular arenas separated in time or space or both. In the case of blues, 83 WALD, supra note 3, at 30-42 (discussing the ways in which blues scouts selected musicians to record and helped determine what type of music such musicians performed). 84 Id. at 128. 85 Id. at 127-28. 86 Bach to Hip Hop, supra note 1, at 632-33 (noting potential difficulties that may result from an expansion on copyright duration). 87 See Dougan, supra note 42, at 43 ("Originality was an aesthetic designation partly defined by copyright law and, to all those involved in the race record business, meant that a song could not show the influence of anything previously recorded or published.") (citation omitted). diffusion took place in a broader milieu characterized by significant inequalities and oppression, which has profound implications for copyright law that are often not sufficiently considered in copyright discussions. The diffusion of blues also raises questions about the boundaries between diffusion and exploitation. The diffusion of blues thus highlights the importance of copying as a critical and positive cultural force. At the same time the diffusion of blues forces consideration of when uses of existing material with limited or no compensation may be inappropriate given the contexts of such usage.
Blues diffused from the southern U.S. northward with the migration of significant numbers of African Americans north in the early twentieth century. 88 The diffusion of blues, involved widespread copying of both blues forms and blues musicians. The diffusion of blues was accompanied by the invention of new narratives about the blues. Such narratives included a recalibration of the legacy of early blues artists by early jazz critics, collectors, and others, including a reevaluation of the contributions of Robert Johnson. Foremost among those who have contributed to the deification of Robert Johnson are rock and roll musicians who came of age in Britain and who were significantly influenced by blues music in the 1950s and 1960s. 89 The names of those so influenced reads like a "who's who" of the early rock and roll era and include the Beatles, the Rolling Stones, Eric Clapton, The Who, Cream, Jeff Beck, Led Zeppelin, Fleetwood Mac, the Yardbirds, the Kinks, and the Animals. 90 Ironically, even American rock and roll artists such as Bruce Springsteen also connected to American blues music through British bands of the 1960s and 1970s. 91 These later blues aficionados and the reverence expressed for the blues by many of them had a tremendous impact on the reception of Robert Johnson during the rock era because "the language 88 See CLYDE WOODS, DEVELOPMENT ARRESTED: THE BLUES AND 96 Such valuable asset models that focus on the exploitation of cultural material as assets have contributed to the rise of industries based on cultural icons. 97 Further, the distribution of copyright rewards reflects the business implications of cultural icons reflected in the "enormous incomes of top producers of intellectual property."
98 This distribution of reward has implications for assumptions about copyright incentives and rewards that merit further examination. The Robert Johnson story also demonstrates some ways in which copyright may in some instances operate as a lottery with respect to investment decisions in expressive works. marks an important transition from conception of blues as an innovative living tradition to that of blues as a valuable asset and important source of proceeds for eminent blues artists. The implications of valuable asset models are all the more pertinent given that copyright frameworks have, to date, not sufficiently grappled with the reality of borrowing as a norm and the ways in which sharing and collaboration are inherent aspects of many living cultural traditions. 99 Rather, in parallel with the increasing importance of cultural icons, copyright has increasingly come to accept models based on cultural production as a valuable asset to be used only by true creators and authorized users. 100 This view of copyright has tremendous implications for copying by later creators who use existing works in their creations that is even more magnified in contexts of living artistic traditions.
In large part due to his status as a cultural icon and his influence on British rock and roll artists, Robert Johnson has come to symbolize early and authentic blues. Robert Johnson is thus distinguished in many respects in the blues arena by the ways in which later blues fans identify with his persona and music. The mystery and enigma surrounding both his life and death have undoubtedly made his appeal all the more intense for his fans. Although Robert Johnson represents an earlier artist who became eminent in a later era, his status as a cultural icon reflects general trends in the entertainment industry. Cultural icons have in particular become an inseparable part of the music industry because, in part, "commercial imperatives of the music industry necessarily lead to the promotion of a star system . . . ."
101 Cultural icons have copyright implications because such icons are often imbued with characteristics that parallel features used to describe artistic production within Romantic author conceptions.
Johnson's status as a cultural icon has been facilitated by the lack of information about him. Because Johnson died at age twenty-seven, he also remained forever young, fresh, and new in the eyes of his listeners, unlike many of his peers, who had aged and changed musically in ways that made them seem perhaps less "authentic." The allure and mystery of Johnson was increased by the absence of knowledge about important details of his life and death.
102
The expansion of audiences for Robert Johnson and other early blues musicians was part of the broader diffusion of blues in the U.S. and internationally. This diffusion highlights how experiences of blues musicians have been significantly shaped by hierarchies of race and culture. Hierarchies shaped blues in both its early years as well as in the later diffusion of blues in rock and roll contexts. The diffusion of blues during the early rock era, for example, took place in the context of an American recording industry that had long been shaped along racial lines. Racial categories had significant implications for performance opportunities as well as copyright treatment of a wide range of musicians, including blues artists.
II. RACE MUSIC: BLUES AND THE RECORDING INDUSTRY
A. Music, Genre, and American Racial Categories Music and musical genre have often been conceptualized in racial terms. 103 As a result, certain types of music may be categorized as connected to particular racial or ethnic groups. Contemporary genre categories reflect in part the historical legacy of racial categories that have been an integral part of the marketing of records since the earliest days of the recording industry. Although genres are frequently taken for granted today, we often do not appreciate the ways in which the recording industry has shaped not only genres but also the types of music that different musicians could record. 105 Consequently, the fact that black hill-103 WALD, supra note 3, at 28 (noting that views of music history are steeped in race); William G. Roy, "Race Records" and "Hillbilly Music": Institutional Origins of Racial Categories in the American Commercial Recording Industry, 32 POETICS 265, 277 (2004) (noting that recording industry marketing categories eventually became musical genres, which served as aesthetic guides to performance). 104 Roy, supra note 103, at 266 (noting that in the 1920s recording firms adopted blatantly racial categorical schemes for their catalogs and marketing that consisted of the category of "race records" to describe African American music and "hillbilly" or "old time" music to describe the music of rural whites). 105 billy singers existed in significant number and that musicians often classified within the blues genre could create and play a broad range of music from hoedown music to hillbilly music has been written out of or minimized in much music history. 106 Further, the role of white musicians, particularly in early blues traditions, is often ignored. 107 The influence of blues on the country music tradition is also typically diminished, 108 despite the fact that a significant African American hoedown tradition profoundly influenced country music.
109 Also minimized today is the extent to which musicians and music, both tunes and styles, crossed racial categories. For example, "several interracial string bands recorded in the 1920s" and "across the South, if one bothers to ask, one finds reports of black and white musicians working together." 110 Also often forgotten is how genres and categories of music were in large part invented as a means of filing and marketing records. 111 Prior to the advent and dissemination of records and recording technology, entertainment was largely live, much more diverse, and less amenable to classifications and hierarchies of musical production, although such hierarchies were increasingly evident even in live performance traditions of the nineteenth century. 112 Further, prior to the dissemination of records, musicians had to be versatile performers who could play a broad variety of music.
113 Genre distinctions were thus much less part of the musical lives of most people prior to the advent of recorded music.
114
Prior to the recording age, African American musicians, for example, typically played a broad range of music. In Colonial Amer-MUSIC 395 (1987) (noting the profound influence of records and the recording industry on Western musical performance in the twentieth century). 106 WALD, supra note 3, at 44. 107 See id. at 18 (noting that little attention has been devoted to early white blues pioneers such as Morton Harvey, Al Brenard, and Marion Harris). 108 109 WALD, supra note 3, at 47 (noting that "[m]ost experts agree that between a third and a half of the standard Southern fiddle repertoire is drawn from the black tradition"); Thomas, supra note 108. 110 WALD, supra note 3, at 27, 48 (noting that as "for white performers like Bernard and Harris, there has not been even the most cursory study of their work" and that little evidence supports the assertion of some scholars that interracial musical groupings were a rarity). 111 Id. at 44. 112 LAWRENCE W. LEVINE, HIGH BROW/LOW BROW: THE EMERGENCE OF CULTURAL HIERARCHY IN AMERICA 3-9, 56-104 (1988) (describing sacralization in the establishment of hierarchies of forms of cultural production in nineteenth century U.S. expressive culture and the diversity of types of works performed in single performance settings prior to such sacralization). 113 WALD, supra note 3, at 44. 114 Id. at 56. ica, "black musicians provided much of the dance music for the colonists of all classes" in the North and South and played for country dances, balls, and dancing schools. 115 The contributions of such musicians were evident in a broad range of musical traditions. For example, "the most sophisticated American guitarist of the nineteenth century was a black man from Virginia, Justin This variety in musical contexts led to the development of African American musicians who were comfortable playing a diverse range of music of many genres and styles. 117 Accomplished black banjo and fiddle players were, for example, not at all atypical in the era before the recording age. Recording industry business and marketing practices, however, created incentives that tended to diminish this diversity of musical styles and performers: "[the choices of recording industry scouts] left black string bands in a double bind: They were banned from the hillbilly catalogs because they were black, and from the Race catalogs because they played hillbilly music."
B. Recording Industry Marketing Practices and the Construction of
"Black" Music With the recording industry came the establishment of categories such as "race music," "plantation music," or "coon songs," 119 which meant that the vast majority of African American musicians were marketed playing music that was deemed to be appropriate for the limited African American consumer market rather than the broader public. 120 The establishment of the recording industry and recording industry marketing practices helped define the types of music that were thought to constitute "black music. Rao eds., 1997) ("Under the precepts of the recording industry's segmented marketing systems, however, recordings of [cornetist Louis Armstrong's and pianist Ferdinand "Jelly Roll" Morton's] music were distributed on 'race record' labels geared specifically to Blacks and remained invisible to most whites. By that time music recorded by white dance bands, led by Paul Whiteman's, was being introduced to mainstream whites as 'jazz' through record labels and performance venues specifically marketed to them." (footnote omitted)). black bands from playing what was perceived as 'white' music, but limited both white and black musicians in all sorts of important ways." 121 The term "race music" came to be used by the recording industry to describe music performed by African American musicians and marketed to an African American audience. 122 The U.S. recording industry began targeting this market in the 1920s. 123 This market was targeted, at least in part, because of innovation in the recording industry, particularly from the emergence of smaller, independent companies. 124 The commercial success of initial "race" records led to the release of numerous other "race" recordings by both small and large recording companies. 125 The selection of material to be recorded and the marketing of such recordings had, in many cases, a discernible impact on the popularization of recorded music.
126
In 1949, the "race music" category was changed by the recording industry to rhythm and blues or R&B.
127
The term "rhythm and 121 WALD, supra note 3, at 52. 122 See OLIVER, supra note 14, at 1-17 (noting that race records were marketed primarily for a black audience); RAMSEY, supra note 25, at 113 (noting that a recording by blues singer "because recording policies . . . were increasingly dictated by a new breed of salesmen who were willing to set aside their own musical tastes in the interests of commerce that 'race' music became a fixture of the decade"). 123 See Timothy J. Dowd, Production Perspectives in the Sociology of Music, 32 POETICS 235, 242-43 (2004) (discussing the ways in which legal struggles in the recording performance rights and radio industries contributed to marketing of "race" music by the recording industry). 124 RICK KENNEDY & RANDY MCNUTT, LITTLE LABELS-BIG SOUND: SMALL RECORD COMPANIES AND THE RISE OF AMERICAN MUSIC xiv (1999) (noting that in the early 1920s, competition increased in the recording industry that was facilitation by the expiration of key recording technology patents and that some companies created business models pursued rural and black urban audiences that had been neglected by major record companies) Peter J. (2000) (discussing the impact of recordings of the Fisk Jubilee singers on the popularization of "Negro Folk Music"). 127 Brackett, supra note 122, at 242; see also RIPANI, supra note 17, at 5 (noting that the term blues" then became a marketing term that was applied to a broad range of music whose most significant commonality was the race of its performers and targeted market. 128 Rhythm and blues thus encompassed blues shouting, jump blues, blues ballads, country blues, vocal groups, and gospel music.
129
"Race" records and recording industry marketing and business practices are important background factors in considering copyright treatment of blues.
III. COPYRIGHT AND BLUES
A. Copying, Creativity, and Creation in Blues Blues music has traditionally reflected an aesthetic based on borrowing and other types of copying, which has significantly contributed to the dynamism and widespread reach of blues as a musical form. 130 The importance of borrowing is by no means unique to blues as a musical form. 131 However, blues compositional practice, particularly in the days of early recorded blues, also reflected significant nonvisual elements in that composition and performance were in many instances not rooted in a visual sheet music tradition. This compositional practice was also closely related to a living performance tradition in which hearing music was likely far more important than seeing it, 132 and musical transmission between artists involved significant use of shared musical phrases and lyrics. 133 Compositional practice and borrowing in the blues tradition is evident in many ways, including through use of common lyrics, music, and musical forms. Borrowing is thus an inherent aspect of the creation and performance of blues music.
blues performers frequently swapped tunes and lyrics. Willie Dixon's "Hoochie Coochie Man" has the same melody as John Brim's "Tough Times;" Chuck Berry took the talking verse of Bo Diddley's "I'm a Man" for his own piece "No Money Down." 135 The two Robert Johnson recording sessions, which have been discussed and analyzed in detail, 136 reflect borrowing from a number of sources, including Leroy Carr, 137 Kokomo Arnold, 138 Skip James, 139 and Son House. 140 When folklorist Alan Lomax first recorded Muddy Waters, Muddy Waters sang his version of a song that was well-known in the Mississippi Delta. 141 Muddy Waters called his version "Country Blues." 142 This same song had been recorded by Son House as "My Black Mama" and Robert Johnson as "Walkin' Blues," 143 which reflects a creative tradition in blues composition of rearranging existing music and adding new verses. 144 Rock and roll artists in the post-war era also borrowed significantly from the blues tradition. Chuck Berry had deep roots in the blues. Berry "introduced a level of lyrical analysis and comment to rock'n'roll that was firmly rooted in the blues tradition." 145 Similarly, varied British rock and roll artists, including the Beatles, Rolling Stones, Led Zeppelin, Cream, Eric Clapton, The Who, Fleetwood Mac, and others, borrowed and otherwise copied extensively from blues traditions. 146 Given the socio-cultural contexts within which blues arose in the U.S. and the role of racial categories in the recording industry and American life generally, extensive borrowings by British musicians are not surprising. Although not without racial issues, 147 British musicians were more removed from American contexts of racial oppression and perhaps more open to overt use of a musical form that ranked at the bottom of American cultural and racial hierarchies.
148
How later artists borrowed from existing blues works reflects important issues connected to copyright and borrowing. In the blues, as is the case with other musical forms based on certain African American aesthetic practices, repetition, revision, and synthesis of varied musical influences is a core aspect of creation and innovation. 149 The varied ways in which new works may be created is often in significant tension with copyright assumptions about the mechanisms and means of transmission used to create new works. Varied aesthetics of creation evident in music and other fields demonstrate that musical innovation and creativity may occur in a broad range of ways.
150
Prevailing views of borrowing in copyright discourse are closely connected to at times vague and mystical representations of creativity that assume that copying of existing texts reflects a lack of creativity or originality. 151 The structure of copyright as a property rule and the notion of derivative works are closely tied to assumptions about the ways in which new works should be created.
152
These assumptions about creation are often quite contrary to how creation actually occurs, which presents tremendous problems for a broad range of cultural texts, including those that reflect an African American aesthetic of repetition and revision. 153 151 Id. at 564-68 (discussing the problematic application of generally accepted conceptions about creativity in copyright to hip hop music); Negus, supra note 105, at 362 (discussing writings about creativity and noting that "creativity is often treated in a vague and mystical manner, with many writers assuming that we all know and recognize 'creativity' when we meet it."). 152 Bach to Hip Hop, supra note 1, at 570-72. 153 Id. at 567.
of blues music and blues musicians within copyright frameworks also illustrates some ways in which copyright actually operates in specific contexts that reflect existing inequalities and the influence of factors such as race and fame. Such factors continue to shape applications of copyright in ways that are not always sufficiently analyzed in copyright discourse.
B. Copyright, Blues, and Hierarchies In addition to assumptions about the nature of creation and the use of existing works in new creation and compositional practices, hierarchies of culture and power have played an important role in shaping both copyright and musical industry structures through which copyright is often applied. In the blues context, hierarchies relating to race were inextricably intertwined with copyright treatment of blues artists. Such hierarchies were by no means limited to race; hierarchies relating to gender were evident, for example, in the treatment of blues queens, whose role in the early commercial successes of blues was diminished as a consequence of their gender. 154 Similarly, status hierarchies contributed to the treatment of musicians categorized within the "hillbilly" music genre, which was a corresponding category to "race" records for rural white performers. 155 Treatment of performers by the music industry varied based on performers' assigned trade categories.
Music publishers allied with the radio and film business were the dominant power in the music industry prior to the rock and roll era. 156 Prior to the Second World War, songs were a primary source of revenues in a market dominated by writers and publishers who exercised power through collective rights organizations such as the American Society of Authors, Composers and Publishers (ASCAP).
157 ASCAP, however, reflected societal hierarchies in excluding black and country and western writers.
158 Broadcast Music Incorporated (BMI) was formed in 1939 in part because of 154 WALD, supra note 3, at 26-27 ("Relatively few CDs attest to the dominance of the blues queens, while there are hundreds of overlapping reissues of their male contemporaries."); Danaher, supra note 15 at 1455; see also K.J. Greene, Blues Women of the 1920s (2008) (unpublished manuscript, on file with author) [hereinafter Blues Women]. 155 Roy, supra note 103, at 266 (noting use of the terms "hillbilly" or "old time" music to describe the music of rural whites). problems with ASCAP.
159 BMI extended the "protection of copyright to the 'hillbillies' and the 'bluesmen.'" 160 The power of music publishers declined as the recording industry became more powerful. 161 By the early 1950s, records had replaced sheet music as the primary source of music industry revenue. 162 The shift to recordings as a dominant source of revenue reinforced existing hierarchies, particularly as they related to race. Under the recording industry's race-based genre categorization system (the names of which have shifted over time from "race" to "rhythm and blues" to "soul" to "black" music), a performer whose music is classified as "black" must first have success in the "black" market before being able to cross over to the pop charts. 163 On the other hand, white performers such as Bruce Springsteen, start out on the pop charts. 164 These race-based genre distinctions continue to pervade the music industry and influence choices about marketing, booking, and other aspects of the music industry. 165 These types of categorizations have also influenced the ways in which blues music has been borrowed because the original performers of blues and other music categorized as "black" were often not permitted to record that music for "pop" and other market segments that were categorized as "white." 166 In addition, conventions existed that resulted in African American artists being excluded from various arenas at different points in time, including live radio, because "[i]n the music system, there was a normative convention, shared by radio stations, not to broadcast black performers." 167 Similarly, copyright law provisions that permit cover re-159 Lucia S. Schultz, Performing-Rights Societies in the United States, 35 NOTES 511, 516-22 (1979) (noting that radio broadcasters formed BMI in response to alleged excessive pricing, price-fixing, and other practices by ASCAP). 160 Autonomous is Relative, supra note 101, at 78. 161 Reebee Garofalo, From Music Publishing to MP3: Music and Industry in the Twentieth Century, 17 AM. MUSIC 318, 336 (1999) [hereinafter Music Publishing to MP3] (noting that publishing houses became displaced as records became a staple of radio programming instead of performances by live performers). 162 Autonomous is Relative, supra note 101, at 78. 163 Id. at 81. 164 Id. 165 Id. 166 Id. 167 Geels, supra note 156, at 9; see William Barlow, Black Music on Radio During the Jazz Age, 29 AFR. AM. REV. 325, 326 (1995) (noting that African American dance bands were seldom heard on radio in the 1920s; instead, "it was the commercial successful white dance bands of the era . . . that were regularly featured on the airways, giving their popularity an added boost. cordings have, particularly in the past, been used in a way that reinforces existing racial hierarchies. Songs recorded by African American rhythm and blues artists were typically re-recorded in "cover versions" "by another artist in a style thought to be more appropriate for the mainstream market . . . . Most of the performers whose songs were covered were black." 168 Consequently, the sources of such material were often seen as readily appropriable for uses in "white" markets. 169 The industry structures within which blues was created and marketed were shaped by existing socio-cultural hierarchies that, in turn, influenced the application of copyright to the blues and other musical traditions that involved significant numbers of African American performers.
C. Visual Perceptions of Music and Nonvisual Musical Reproduction
As a result of musical industry business structures, the application of copyright to music categorized as "black," which includes but is not limited to the blues, has been historically problematic, contested, and criticized as exploitative. 170 Consideration of the treatment of blues under copyright frameworks also raises significant questions of context. The experience of many blues musicians also highlights fundamental tensions in the application of copyright in varied contexts.
How blues musical production and creativity are conceptualized has significant copyright implications, especially since copyright discourse about creation often emphasizes independent creation by those deemed authors. 171 The depictions of Robert Johnson's contributions to blues music by later musicians and musical commentators highlight the curious ways in which blues creativity may be conceptualized. The elevation of Robert Johnson as blues exemplar has involved significant diminution of the role of shared and collaborative aspects of blues creation and performance in Johnson's works. Robert Johnson's status has, in turn, been accompanied by more favorable outcomes for his estate from a copyright perspective. For this reason, copyright treatment of Robert Johnson and other blues musicians over time reveals something of copyright's underlying assumptions about creation, as well as the ways in which creators in living musical traditions may not be well-served by such assumptions.
Copyright has in many respects provided an inexact fit for musical creations, particularly musical forms based on nonvisual technologies of musical reproduction. 172 This reflects, in part, the formation of copyright originally in relation to literary works, 173 and its later extension to other types of cultural production such as music. 174 The application of existing copyright doctrine to music has, not surprisingly, been easier in questions relating to printed sheet music, 175 which is visual in nature. Assumptions about composition and performance evident in cases involving sound recordings highlight the inability of current dominant copyright perceptions of music to encompass musical practice in blues and other living musical traditions that reflect borrowing and improvisatory practices. The application of copyright to blues music is thus complicated both by questions regarding the nature of blues composition and by the copyright treatment of recordings and nonvisual aspects of musical creation and reproduction more generally. This issue is highlighted in the case of blues because the genre came to commercial prominence with the advent of the recording industry. Blues and other forms of musical production provide an uneasy fit for copyright. This broader context of blues, nonvisual reproduction, and copyright serves as an important backdrop in considering Robert Johnson and his copyright rewards.
IV. CONTEXTS OF THE BLUES: CREATION AND REWARD

A. Robert Johnson and Copyright
Copyright and the Business of Blues
Robert Johnson is a seminal figure among pre-war blues musicians, by virtue of both his transcendent popularity and the ways his estate has exploited copyrights in his work. Additionally, by distinguishing Johnson's musical practice in many respects from those of his temporal peers, Johnson commentators have laid the groundwork for exceptionalism in the application of copyright to Johnson's works. The world in which Robert Johnson came of age was one in which his identity as an African American had significant implications for his likely ability to hold and exploit copyrights. As was the case with most country blues players who cut records in the pre-war era, Robert Johnson did not hold copyrights in his compositions. Blues musicians were typically bound by "race" recording contracts that were in many instances exploitative because
[m]ost artists were paid according to the custom of the day, receiving a flat recording fee and waiving the rights to their compositions . . . . The chief means by which dishonest recording officials of the era cheated artists was by filching composer credits for their songs in order to draw a publishing royalty.
176
Very few blues singers received much compensation for their work. 177 In the 1920s and 1930s, many African American musicians assigned their copyrights to recording companies. 178 Moreover, black artists were generally paid less for these assignments than white musicians.
179
Unlike many blues musicians, however, Robert Johnson's estate has taken advantage of and profited from Johnson's continuing popularity. Johnson's continuing popularity and exalted artistic reputation are closely related to his status as a cultural icon among early blues performers. As one commentator explains, "[a]n arresting voice, virtuoso guitar playing, indecipherable words, suggestions of psychic anguish, death at an early age, the touching anecdotes promulgated as part of the initial liner-note mythology-it all seemed to support the Faustian tragedy that was eventually constructed to explain Johnson's art." 180 Johnson's continuing popularity has also meant that he is one of the few pre-war blues musicians to have earned significant royalties from his work. The royalties earned by the Johnson estate from Johnson's recordings also reflect the ways in which blues music may interact with copyright frameworks. A number of commentators highlight the appropriation of blues music by later artists and point out that the broader context of such uses reflected societal conditions in which African Americans were exploited in artistic production and other circumstances. 181 The exploitation of African American artists, which is fairly well documented, occurred in a complex environment in which African American businesses also prospered based on uses of African American cultural production. 182 Further, in some instances, certain "renowned" blues artists or their representatives, including the Robert Johnson estate and bluesman Willie Dixon, have been able to sue and receive compensation for uses of their works. 183 The Willie Dixon case, which involved a suit by blues great Willie Dixon against Led Zeppelin, settled out of court, while the Robert Johnson case ended with a decision in favor of Johnson's representatives.
184
The Johnson and Dixon cases suggest that renowned blues artists can and did receive compensation for uses of their works. These cases, however, do not substantially alter or improve circumstances that have led to a general lack of compensation for blues artists at the hands of "race" record companies and later musicians who use blues material. 182 See Calt, supra note 122, (discussing the activities of Mayo Williams, an African American, who played an important role in the Paramount race record business); Davis & De Loo, supra note 124, at 37 (noting that Black Swan Records was a small independent race record label that was at one time the most successful African American owned business of its time). 183 Dixon v. Atlantic Recording Corp., 1985 U.S. Dist LEXIS 15291 (S.D.N.Y. 1985) (denying the licensing agent's motion for summary judgment in a suit by Willie Dixon, the renowned blues artists, against members of the legendary rock group Led Zeppelin that alleged that the Led Zeppelin composition "Whole Lotta Love" infringed on Dixon's composition "I Need Love"). 184 VAIDHYANATHAN, supra note 170, at 117-18 (noting that the Dixon case ended in a settlement).
factors, including elements more akin to investment in a lottery, that are not adequately considered in existing incentive models of copyright. 185 The existence of cases in which blues artists received compensation should also not obscure the difficulties inherent in making copyright infringement claims in blues cases. Current copyright assumptions about creation make it difficult to allocate copyright ownership rights to musical compositions in forms such as the blues that may involve extensive borrowing or copying or that are based in nonvisual forms of musical reproduction. 186 Further, few blues artists had renewed copyrights for blues musical compositions. 187 As a result, under the Copyright Act of 1909, which prior to the adoption of the Copyright Act of 1976, provided for a term of twenty-eight years, plus twenty-eight more with renewal, 188 blues standards that appeared in sheet music form would typically no longer be protected today. 189 However, since much blues music appeared primarily in sound recordings, the copyright status of sound recordings under the 1909 Act will depend, in many cases, upon whether the distribution of the sound recording is deemed a "publication" under the 1909 Act, which is not always easy to determine. Under the 1909 Act, "an unpublished work was protected by state common law copyright from the moment of its creation until it was either published or until it received protection under the federal copyright scheme." 190 
Copyright and Blues Recordings
Many blues works appeared only on phonorecords, which has potentially significant copyright implications. As has been the case with other technologies, the advent of sound recordings led to the (much later) adoption of copyright statutes intended to extend copyright protection to the sound recording medium. The adoption of copyright protection for sound recordings led to a legal framework that added a level of complexity to existing copyright frameworks that initially covered only musical compositions, which became protected under the 1831 Copyright Act. 191 Protection of performance rights for music was added in 1897. 192 The addition of a sound recording copyright in the 1970s has resulted in a potentially complex and, at times, ambiguous copyright status for pre-1978 sound recordings.
The 1971 Sound Recording Act, which was later superseded by the Copyright Act of 1976, established a separate copyright for sound recordings that is in addition to any copyrights for any underlying musical compositions. Section 303 of the Copyright Act provides a statutory framework for pre -1978 phonorecordings. 193 Under § 303, copyrights in works created before 1978 but not theretofore in the public domain or copyrighted began on January 1, 1978 and had a duration for the term provided in § 302 of the Copyright Act, provided that in no event can such term expire before December 31, 2002. 194 Further, the term of works published on or before December 31, 2002, would expire at the earliest on December 31, 2047. 195 However, under § 303(b), which was amended in 1997, 196 "[t]he distribution of phonorecords prior to January 1, 1978 does not constitute a publication of the musical work embodied in the phonorecord."
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When a work was published, it lost state common law protection; as a result, if the owner did not wish for the work to enter the public domain, the owner had to obtain federal protection by complying with the 1909 Act's requirements. 198 Recent court cases have interpreted the implications of § 303(b) for blues recordings. These recent blues cases are instructive in outlining the business terms to which blues musicians have been subject and the ways in which courts have treated claims of copyright infringement in blues contexts.
La Cienega v. ZZ Top involved a claim by blues legend John
Lee Hooker and Bernard Besman, to whom Hooker's copyrights in his musical composition "Boogie Chillen" had been assigned.
199
Hooker and Besman alleged that the song "La Grange" by the Texas blue-rock band ZZ Top infringed their musical composition "Boogie Chillen." 200 Hooker and Besman became aware that the ZZ Top song "La Grange" was similar to the three versions of "Boogie Chillen" that had been written by Hooker and Besman in 1948 , 1950 , and 1970 Besman had registered all versions of "Boogie Chillen" in the Copyright Office.
202
After realizing the similarity, Hooker and Besman notified the publisher of "La Grange," alleging that the ZZ Top song "La Grange" was similar to "Boogie Chillen." 203 The publisher of "La Grange" filed a declaratory judgment action in Texas to resolve the dispute, leading Besman to file suit in the Central District of California on behalf of La Cienega, in which Besman was the sole proprietor.
204
In the La Cienega decision, the Ninth Circuit assessed whether the sale of an unregistered recording constituted a "publication" for copyright purposes.
205
Whether a distribution of a recording constitutes a "publication" is a significant question that can determine whether the copyright for a sound recording is still valid. The Ninth Circuit found that such a sale did constitute a "publication" under the Copyright Act of 1909 and that the Hooker/Besman publications were published in 1948, 1950, and 1970, respectively. 206 As a result, the court remanded the claims with respect to the 1970 "Boogie Chillen" version. It decided that the earlier "Boogie Chillen" compositions entered the public domain in 1976 and 1978, by which time the statutory copyrights had expired without renewal. 207 In reaching its decision, the La Cienega court touches directly on the issue of what constitutes a "copy" of a musical composition, which has also been at issue in a number of copyright cases, including the seminal 1908 White-Smith v. Apollo case. 208 The White-Smith decision led to a split between the circuits as to what constitutes a copy of a musical work. Some courts followed the minority rule established in Rosette v. Rainbo Record Mfg. Corp., 209 which held that the sale of a phonograph record does not constitute a "publication" under the 1909 Act. 210 The Rosette rule, which was noted in a dissenting opinion in La Cienega, 211 reflects the conflict evident in White-Smith with respect to how to interpret the legal implications of nonvisual representations of music, including player piano rolls and sound recordings, and the extent to which such nonvisual representations represent a copy of an underlying work or constitute a composition or musical performance. The Rosette court, recognizing this longstanding conflict, noted that "it is difficult to rationalize accepted principles of copyright law to make performance of a composition a publication of the composition itself."
212
The determination of whether a distribution of a phonorecord constitutes a "publication" has significant business implications. As recordings surpassed sheet music as the primary source of revenue for the music industry, record companies often did not register sheet music versions of records they released. 213 As David Nimmer notes, industry practice was to not obtain statutory copyright of musical compositions prior to sale of phonorecords of the compositions, an often "deliberate omission on advice of counsel, who concluded . . . that sale of a phonorecord would not constitute a surrender of common law rights in the recorded work." 214 The failure to register copyrights for sound recordings also reflected an industry gaming strategy that sought to avoid compulsory license provisions of the Copyright Act. 215 In contrast to Rosette, the majority rule after White-Smith reflected the view that a "publication" did occur upon the sale of a phonorecord. 216 In response to La Cienega, songwriters lobbied Congress to copyright statute). 209 Rosette, 354 F. Supp. at 1183 (adopting the rule that a sound recording does not constitute a "publication" of an underlying musical composition under the 1909 Act). 210 [I] t is a common practice to market records of a musical work without publishing the work in sheet music form."). 214 Id. (footnote omitted.) 215 Id. ("'Second, as a strategic matters, musical proprietors were reluctant to secure statutory copyright in their musical compositions, even as a precautionary measure against the increasing number of decisions holding sale of phonorecords to be a publication. Underlying such an imprudent course of conduct was apparently the desire to avoid subjecting the recorded composition to the compulsory license provisions of Section 1(e) of the 1909 Act. In the last particular, the subject course of conduct amounted to an attempt to exploit a medium regulated by statute without submitting to that regulation.'") (Citation Omitted). 216 Id.
change the Copyright Act. 217 Congress responded by adopting § 303(b), which provides that the distribution of a phonorecord before January 1, 1978, does not constitute a publication of the underlying musical work.
218
Although this statutory provision now protects songwriters from failure to include the copyright notice on a phonorecord, 219 it does little to address the visual/nonvisual or composition/performance dichotomies that have long proved troublesome in the music copyright arena.
As a result of the post-La Cienega amendment to the Copyright Act, the case involving Robert Johnson's works followed the Rosette minority rule and thus reached a different outcome from La Cienega. Eleven of the songs recorded by Robert Johnson were released within a year of being recorded. change for her assignment to him of all of her copyright interests in Johnson's works. 228 LaVere filed copyright registrations for the 1990 Columbia release and demanded that ABKCO cease and desist from unlicensed uses of the Johnson song.
229 After unsuccessful negotiations, ABKCO filed an action for declaratory relief.
230
In analyzing the application of § 303(b) of the Copyright Act to ABKCO, the Ninth Circuit noted that under White-Smith, the piano rolls at issue constituted a performance rather than a publication of a musical composition, 231 which reinforces the visual/nonvisual dichotomy evident in White-Smith and other music copyright cases. The publication/performance distinction noted by the ABKCO court again highlights the difficulty many legal commentators have in grappling with a musical universe where nonvisual technologies such as sound recordings may have taken on attributes with respect to musical creation formerly ascribed to visual, written musical compositions.
232 This is particularly notable in certain musical genres, including the blues. At issue in ABKCO was the retroactive application of § 303(b) of the Copyright Act.
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More specifically, the court considered whether the Johnson songs were published in 1938 and 1939, when they were released on phonorecord, as La Cienega dictates. This would mean that the Johnson copyrights would have expired in 1967 and 1968, twentyeight years after their initial publication (i.e., release of the phonorecord), 234 since the copyrights were not renewed prior to the expiration of the initial copyright term. In contrast, if § 303(b), as amended in 1997, applied retroactively, the Johnson songs would not have been published until the 1990 Columbia release was copyrighted because, distribution before 1978 would not constitute a publication. 235 In contrast to La Cienega, the ABKCO court held that § 303(b) controlled and interpreted the 1997 amendment as simply clarifying the meaning of the 1909 Act, thus correcting the outcome in La Cienega. 236 The ABKCO holding means that the Johnson songs recorded by the Rolling Stones "had not entered the public domain and were thus not freely available for use by the Rolling 228 Id. 229 Id. 230 Id. 231 Id. at 688. 232 Freedom to Copy, supra note 82, at 535-37. 233 ABKCO, 217 F.3d at 689. 234 Id. 235 Id. at 690-92. 236 Id. at 686.
Stones in the late 1960s and early 1970s." 237 As a result of ABKCO, Johnson's works will effectively receive more than 100 years of copyright protection, since the copyrights will not expire until 2047 or later under the provisions of § 303(b). 238 Section 303(b) reflects an expansion in the rights of copyright owners that in some instances benefited a class of potential owners whose members have typically not benefited from copyright frameworks. ABKCO does, however, reflect the continuing confusion as to what constitutes a "publication" of underlying works under the 1909 Act. 239 The ABKCO decision also underscores the continuing power and confusion that emanate from the visual/nonvisual and composition/performance distinctions in copyright. However, at the same time, copyright treatment of Robert Johnson reflects a cautionary tale of the implications of copyright in contexts of collaborative cultural traditions that are later commercialized. From this perspective, as has long been recognized, copyright often reflects decisions about the allocation of property rights to individuals in broader contexts permeated by collaboration and other practices that may involve significant copying. This is not unique in the blues context, but is also evident, for example, in contemporary discussions about traditional knowledge. Copyright treatment of Robert Johnson also draws attention to copyright assumptions about risk, reward, and return.
Robert Johnson as Copyright Success Story
On one level, Robert Johnson's copyright success can be read as reflecting widespread assumptions about copyright, incentive, and reward. Under this view of copyright, Robert Johnson's compensation reflects his unique genius as compared with his peers. His differential copyright outcome is thus explained in terms of his differential musical endowments. This explanation, however, is both circular and difficult to sustain in light of the overall context of Johnson's creations. Further, much of Johnson's corpus reflects a collaborative tradition to which many contributed, but for which few received compensation. This typical vision of copyright has significant implications for "winners" such as Robert Johnson that emerge from collaborative traditions. This is, in part, because the distribution of benefits to such "winners" may be highly unpredictable and even contain random elements more akin to a lottery than an investment portfolio in expressive works assembled based on assumptions about underlying costs and pro-jected benefits.
Copyright is assumed to foster authorship and encourage creation by rewarding creators for their works. 244 Yet, virtually no empirical evidence exists to corroborate this view. 245 Discussions about copyright, creation, and compensation often make implicit assumptions about the nature of creators' investments in new works. However, what is often not recognized is that underlying discussions about risk, incentive, and reward are implicit assumptions about the nature of creators' investments in their creative "portfolio." 246 Typical visions of copyright and compensation assume that creators assemble an investment portfolio of creative works that reflects some reasoned assessment of cost and benefit. Consequently, creation decisions are assumed to be to some extent responsive to changing costs of expression and potential rewards from the creation and dissemination of copyrighted works. However, in a world in which the creation of expressive works is increasingly driven by forces such as celebrity and fame, prediction of copyright benefits seems at best tenuous.
Robert Johnson as Copyright Lottery Winner
Another way to potentially read the Robert Johnson success story is as an example of a copyright lottery winner. In an entertainment arena increasingly driven by fame and factors that may not reflect clear distinctions in artistic output, at least as considered from the time a creator makes her initial investment in creating a new work, outcomes are potentially difficult to predict with any degree of certitude. Consequently, for a creator making a decision about whether to produce a new work (i.e., invest in her C. Copyright Lotteries and Fairness Pervasive borrowing is an inherent part of creation processes for many musicians. At the same time, however, borrowing may have different significance depending upon the socio-cultural context within which acts of borrowing occur. In the contexts of the blues, borrowing within blues traditions in the Mississippi Delta in the 1930s and 1940s may have a fundamentally different meaning than the borrowing that occurred from blues traditions to rock and roll traditions in later eras. The potentially divergent meanings of similar acts of appropriation reflect nuances of context and the ways in which socio-cultural hierarchies may play out in different circumstances. Consequently, musical practices in musical traditions, styles, or genres that incorporate extensive borrowing within the tradition may have different implications when new practitioners from outside of the first context of borrowing in time or space or both also begin to use creative forms from that same tradition. These later uses may be particularly sensitive in instances where new practitioners derive significant commercial returns from their uses. In the case of blues, many such new practitioners by the 1960s were white while the original practitioners were primarily black. Although many of the new practitioners were not American, their copying played out in an American context that was highly racialized. Further, pervasive racial distinctions in the recording industry operated in the context of a broader socio-cultural environment characterized by significant racial inequalities that raise questions of fairness and distributive values of fundamental importance for copyright. 252 The questions that have arisen in the U.S. over uses of blues music are not unique, but rather reflect continuing issues of concern in the copyright arena more generally. Similar questions arise today, for example, in the context of debates about traditional knowledge, which has typically been treated as public domain knowledge that is free to be appropriated in the international intellectual property arena. 253 How copyright frameworks should treat borrowing in such contexts is not at all clear. It does, however, militate in favor of giving greater consideration in adjudications about copyright to questions of equity and fairness. application of copyright law without attending to the implications of various socio-cultural hierarchies that might influence and differentiate copyright. 258 When inequality is considered, it often includes an unsupported assumption that poorer creators benefit more from copyright than wealthier ones do. Such assumptions do not take sufficient account of the hierarchies that have significantly influenced the operation of copyright in ways that need to be better appreciated in current discussions of copyright and recommendations for copyright reform.
Hierarchy has shaped copyright in many ways, particularly with respect to which participants in markets for cultural products have greater permission to borrow. In many instances, existing legal structures may facilitate particular patterns of borrowing that often disadvantage market participants with less power, including African American musicians, who historically have been at the bottom of most societal hierarchies of status and power. 259 Hierarchies have facilitated the development of extractive and at times exploitative patterns with respect to African American music, particularly prior to the first half of the twentieth century. As a result of such patterns, borrowings from African American cultural sources have been widely permitted. This is not necessarily a bad thing given that borrowings are endemic and necessary parts of living cultures.
Borrowings from African American music, however, raise troubling questions about when borrowing becomes exploitation. Further, African American musical forms have historically been an important source of musical innovation, 260 which has contributed to perceptions of exploitation given tendencies with respect to borrowings from African American culture in commercial contexts. Ironically, creators who base their works on borrowings from disempowered groups may then be able to use copyright to block borrowings from their works, despite the fact that their own works borrow extensively. 261 Contexts of borrowing highlight ways in which copyright may be under-inclusive and fail to adequately protect forms of cultural production that perhaps should be protected. While copyright has been characterized by some as under-inclusive, inadequate protection for some types of cultural production exists in a broader cultural milieu where many assert that copyright is overinclusive. The key to resolving this seemingly paradoxical situation rests in better identification of the scope of acceptable copying in varied contexts with simultaneous reassessment of the assumptions about cultural production that have led to the current state of affairs. The need for better demarcation of the zone of acceptable copying is further underscored by the existence of varied models of cultural production, including valuable asset models that are one important reason that some assert that copyright is over-inclusive and that may impede the diffusion and dissemination that are important aspects of living cultural traditions.
The need to both encourage and police diffusion suggests that music, in the end, may be better suited to the operation of liability rules, which would begin with an assumption of borrowing as a norm and require compensation when works are borrowed.
Although not without problems, including questions relating to determination of appropriate levels of payment, such liability rule frameworks have the potential to address the ways that copyright's operation in particular contexts may reflect and even magnify existing inequalities. Liability rules will also underscore the reality of borrowing as an important aspect of the aesthetics of many artists, from classical composers to blues and hip hop artists. 262 Such rules have the potential to promote vibrant forms of cultural production such as the blues, while ameliorating some of the more negative aspects of the operation of copyright law.
CONCLUSION
Understanding how creators make decisions to create or invest in creative works is a key issue in copyright. Such decisions are shaped by risk and context in ways that may not always reflect dominant assumptions in copyright theory. A contextual understanding of copyright should use the lessons of the past to shape the structure and operation of copyright in the future. Examination of the operation of copyright in specific instances such as Robert Johnson and the blues can point out complexities that underlie the operation of copyright.
Some complexities arise from underlying theories of copyright, as is reflected in the distinctions made between visual and nonvisual forms of musical reproduction. Notions about composition and performance closely track this visual/nonvisual distinction. Such theoretical assumptions are increasingly out of sync with musical practice and the widespread technological innovations that have changed the context of music at multiple levels, including with respect to creation, reproduction, dissemination, and composition.
Other complexities arise from context. Allocations of rights in the copyright context take place in a broader socio-cultural context permeated with hierarchies that may influence the effective operation of copyright frameworks. Copyright discourse needs to be based on better understanding of the actual operation of copyright. The role and power of copyright expanded significantly during the course of the twentieth century and is likely to become yet more magnified in today's knowledge-and technology-intensive society.
